Title 49—Transpotrtation
SUBTITLE B—OTHER REGULATIONS RELATING
TO TRANSPORTATION

CHAPTER I—MATERIALS TRANSPORTA-

TION BUREAU, DEPARTMENT OF

TRANSPORTATION

[Docket FM-188; Amdt. No. 107-3]
PART 107—PROCEDURES
Preemption and Enforcement Procedures

The purpose of these amendments td
49 CFR Part 107 is to (1) establish pro-
cedural regulations that implement the
preemption provisions of section 112 of
the Hazardous Materials Transportation
Act (Title I of Pub. L. 93-633), (2) pre-
scribe procedures to be followed by the
Materials Transportation Bureau (MTB)
in carrying out Its enforcement responsi-
bilities under sections 109, 110, and 111

of the same Act, and (3) add several

general procedural provisions covering
the MTB’s hazardous materials publc
docket room, service of documents and
subpoenas.

AMENDMENTS TO GENEHAL PROVISIONS

The list of definitions in § 107.3 is ex~
panded to include a definition of “per-
son” which covers all of the commonly
recognized classes of legal entities regu-
larly doing business, as well as individ-
als. A definition of ‘respondent” is
dded for use in connection with the hew
Subpart D enforcement procedures. A
definition of “State” is being incorpo-
rated verbatim from section 103(5) of the
Hazardous Materlals Transportation Act.

A new § 107.9 Is added setting forth a
general deseription of the materials
available for public inspection and copy-
ing in the MTB's hazardous materials
public docket room.

A new § 107,11 prescribes the means for
effecting service of documents for pur-
proses of the various hazardous material
procedural regulations.

A new §107.13 specifies who has au-
thority to issue subpoenas under section
109(a} of the Hazardous Materials
Transportation Act and prescribes the
procedures for their issuance and service,
the payment of witness fees, the handling
of motions to quash or modify, and their
enforcement.

PrEEMPTION

In enacting section 112 of the Haz-
ardous Materials Transportation Act, the
Congress endorsed the principle of Fed-
eral preemption in order to preclude a
multiplicity of State and local regula-
tions and the potential for varying, as
well as conflicting, regulations in the
area of hazardous materials transporta-
tion (S. Rep. No. 93-1193, 93rd Cong.,
2d Sess. 37 (1974)). The pertinent provl-
sions of section 112 read as follows:

Sec. 112. (a) General.—Ezxcept as provided
n subsection (b) of this section, any require-
ent of a State or political subdivision

iereof, which is Inconsistent with any re-

guirement set forth in this tltle, or in &
regulation issued under this title, is pre-
empted.

{b) Slate Laws—Any requirement of s
State or political sutbdivision thereof, which
is not consistent with any requirement set
forth In this title, or In a regulation issuead
under this title, 1s not preempted if, upon the
application of an appropriate State agency,
the !Jecretary determines, in accordance with
proczdures to be prescribed by regulation,
that such requirement (1) affords an equal
or greater level of protection to the public
thap is afforded by the requirements of thia
title or of regulations issued under this title
and (2) does not unreasonably burden com=
merce. Such requirement shall not be pre-
empted to the extent specified in such deter-
mination by the Secretary for so long as such
Stats or political subdivision thereof con-
tinues to administer and enforce effectively .
such requirement.

Section 112(a) operates to preempt
and npullify requirements of States and
their political subdivislons pertaining to
the transportation of hazardous mate-
rial; which are inconsistent with Federal
requirements. The determination as to
whether a State or local requirement is
eonsistent or inconsistent with a Federal
statute or Federal regulations Is tradi-
tlonally judicial in nature. It is to be ex-
peched that confilcts between Siate and
local hazardous materials requirements
and  the Hazardous Materials Trans-.
porsation Act and related regulations will
be the subject of future litigation. The
Bureau, however, does not see the courts
as the exclusive arbitrators of the incon--
sistency questions that may be posed by
§ 112¢a). Theretore, to facilitate the op-
erasion of section 112(a), procedures are
established in new Subpart C providing
States and their political subdivisions
and persons affected by requirements of
States or political subdivisions the op-
portunity to seek administrative rulings
as to the consistency or inconsistency of
any particular State or political subdivi-
slon requirement. Also established are
the procedures required by section 112(b)
by which States or political subdivisions
may obtain formal determinations that
their inconsistent requirements are nob
preempted. o

The new Subpart C-prescribes means
for obtaining Inconsistency rulings and
precmption determinations with respect
to existing hazardous materials rcqu}re—
ments of States and political subdivisions
of States. These procedures are not a
vehicle for recelving pre-enactment ap-
proval by the MTB. The Bureau does not
ho.d itself out as legislative drafting or
ed:torial service nor will it provide legal
research service for State or local gov-
ernments or legislators. It will, however,
upon application, review State apd politi-

cal subdivision requirements which have
been officially adopted by a State or
political subdivision. )
In defining the term “political subdivi-
ston” used in section 112 of the Act, the
Bureau has taken the view that it in-
elades not only the agencies of a State
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government, as well as municipalities and
other local governments, but also en-
tities created by one or mare States or
municipalities.

Section 107.203 invites applications for
inconsistency rulings from States, polit-
ical subdivistons, and persons affected
by hazardous materials requirements of
States and political subdivisions. It also
specifies what each applicant must sub-
mit as part of his application. Section
107.205 requires private applicants to
serve a copy of thelr application on the
State or political subdivision concerned
and gives the Stale or political subdivi-
sion 45 days in which to comment. Ir~
respective of who files an application, the
Office of Hazardous' Materials Operationsg
(OHMO) may serve notice on additional -
parties or publish notice of the applicaw
tion in the FEpERAL REGISTER and-invite
interested persons to file written com«~
ments, Under. § 107207 the. Director,
OHMO, exercises broad investigative au-~
thority- to fully develdp the information

-necessary for his evaluation of the ap-
plication. Section 107.209 reserves to'the
Director, OHMO, the authority to review
and issue an inconsistency ruling on his
own motion, invoking as necessary the
same - procedural mechanisms as  are
available in-the case initiated by an ap-
plication. Paragraph (¢) of this section

sets forth criteria employed by the Di~ - L

rector, OHMO,. in making his-ruling,. .
These criteria comport with'the test for -
conflicts. between Federal” and . State
statutes . enunciated . by the Supreme
Court in Hines v. Davidowitz, 312 U.S. 52 -
(1941). Fach ruling is issued-in writing
and is served on the applicant and others -
who may be involved in the proceeding,
‘When mijor: issues are involved or the
ruling has broad application, it may be
published in the FEpERAL REGISTER i ad-
dition to being served on interested in-
dlviduals, ! o

Section 107.211 provides a 30-day ap-
peal period for any person aggrieved by
a particular ruling,

Section 107.215 invites States and po-
litical subdivisions (not private parties)
to submib applications for non-preemp-
tion determinations, As specified in para-
graph (b) of this section, each applica-~

‘tion must set forth the facts and the

applicani’s rationale and arguments in
support of the non-preemption deter-
mination sought.

Section 107.217 requires a State or po-
litical subdivision applying for a pre-
emption determination to serve notice of
that application on those persons which
the State or political subdivision can rea-
sonably identify as being affected by the
requested determination. The OYMO
may add to the service list or publish no-
tice in the FEDERAL REGISTER, or both. All
persons upon whom notice is served or
who are identified in the FEperAL RECIS-
TER notice will have the opportunity to
submit written comments. Under
$107.219, as in the case of inconsistency




rulings, the Director, OHMO, has broad
procedural authority to fully develop the
necessary. information for making his
determination. This includes the author-
ity to reguire supplemental subinissions

‘from the applicant. The Director may

dismiss an application without, prejudice
if there is insufficient information to
make his determination; if the applicant
fails to provide requested additional in-
formation: or if the applicant fails to
provide notice to affected persons. The
Director will only consider a request for
a preemption determination if the incon-
sistency of the State or political subdivi-

‘sion requirement in issue has been af-~

firmatively fixed by the order of a court
of competent jurisdiction by & § 107.209
administrative ruling that has become
final, or through. the express aclmowl.—
edgement of inconsistency by the appli-
cant. When the OHMO has received all
of the information necessary for reach-
ing a determination, all participants are

‘50 notifled and, if a formal determina-~

tion is not issued within 90 days; § 10%.223
affords the applicany the same opportu-
nity for appeal as in the case of a denial.

Section 107.221, which provides for the
issuance of a written determination,
specifies the principal factors considered
by the Director, OHMO, in reaching that
determination. Whether a particular in-
consistent State or political subdivision
requirement unreasonably burdens com-
merce is a question of fact and requires
a balancing of the State’s or political
subdivision’s interest in public health
and safety against the national interest
in maintaining a free flow of commerce.
The factors. listed in § 107.221(b), no

‘single one of which is dispositive 1:_1 de-
‘termining whether a State or political

subdivision requirement creates an un-
reasonable burden, provide in combina-
tion the test by which that determina-
tion is to be made. Such have been the
factors employed by the Supreme Court
in deciding whether various State trans-
portation safety requirements impose an
unreasonsble burden on Interstate com-
merce. See e.g. South Carolina Siate
Highway Department v. Barnwell, 303
U.S. 177 (1938); Southern Pacific V.
Arizona, 325 U.S. 761 (1945); Bibb V.

Navajo Freight Lines, 359 U.S 520 (1959).
Section 107221 also provides for service of
each preemption determination upon the
applicant and other interested persons.

As in the case of inconsistency rulings,
a 30-day appeal period for preemption
determinations is provided by § 107.225.
An appeal may be filed by any person ag-
grieved By a particular preemption deter-
mination.

ENFORCEMENT

New Subpart D describes the investiga-

tive procedures and enforcement author- -

ities of the MTB with respect to its
assigned area of responsibility for en-
forcement of the hazardous malerials
regulations. It also sets forth the MTB’s
procedures governing the fmposition of
sanctions with respect to violations of
those regulations.

Section 107.301 describes the division
of enforcement responsibilities among
the operating elements of the Depart-
ment of Transportation, including the
MTB. The MTB exercises lts hazardous
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materials enforcement responsibility
throuizh the OHMO. As stated in § 107.~
303, Subpart D covers the OYIMO seg-
ment of this enforcement respensibility.
Section 107.305 describes the investiga-
tive procedures followed by OHMO in-
spectors.

Under separate headings the remain-
der o2 Subpart D describes the various
enforcement sanctions available to the
OHMD and with respect to those which
are primarily administrative to nature
(1.e., nompliance orders and civil penal-
ties) sets forth procedures governing the
processing of individual actions. The
cholcee of which enforcement action or
combination of actions to be Initiated in
a glven case 1s, of course, a matter of ad-
ministrative discretion with the OHMO
acting under the policy direction of the
Director, MTB, The four types of en-
forcement sanctions available to the
OHMO are compliance orders, Injunctive
actions, civil penalties, and criminal pen-
alties. _

Sections 107.307 through 107.321 set
forth the procedures applicable to ithe
issuance of compliance orders under sec-
tion 109(a) of the Hazardous Materials
Transportation Act. Sections 107.431
throvgh 107.359 set forth the procedures
applicable to civil penalties assessed un-
der section 110(a) of the Hazardous Ma-
terials Transportation Act. In many re-
spects of the compliance order and clvil
penalty procedures are similar. Both are

initiated by the issuance of a notice of ~

probable violation with the respondent
having 30 days in which to reply. Both'
provide the respondent with an oppor-
fumity to preseént a rebuttal to the allega-
tlons, In writing 6F orally, or a combina-
tion of both. They slso provide means
for sattlement through informal compro-

mise. In addition, both provide the re-

spondent with options as to the degree of
formality with which the matter is to be
processed.

After recetying a notice of probable vio-
latien indicating that the OHMO I3 con-~
sidering issuance of a complance order,

the respondent may (1) elect not to con-
test the allegations, (2) proposed the ne-
gotintion of a consent order, or (3) con-
test the allegations. If a consent order
cannot be worked out or the respondent
conlests the allegations, a hearing is held
before an offictal who has the authority
to dismiss the case or issue an order di-
recting compliance. His order may be ap-
pealed within 20 days after service.

I1 a situation where an ongoing or im-
pending violation poses a risk requiring
corrective steps be taken for the protec-
tion of public health and safety without
delay, an order directing Immediate com-
pliance can be issued under § 107.318. Al-
thoagh prior notice and opportunity for
a hearing procedure do not apply in such
a situation, the order is subject to admin-
istrative appeal.

Section 107.331 and 107.333 reflect gen-
era'ly the authority contained in section
111 (a) and (b), respectively, of the Haz-
ardous Materials Transportation Act.
These provisions provide for injunctive
relief and punitive damages for violations
of the hazardous materials regulations
and for the enforcement of compliance
orders. When time permits the Depart-
ment of Justice will bring an action on

behalf of the MTB In the appropris
U.S. District Court. However, when &
situation thvolves an imminent hazaru
the ll?lre(:t.or, M’I&B may bring the action
on his own motion in the appropri
U.S. District Court. ppropriate

When a respondent receives a notice
of_ probable violation indicating that the
Dlr_egtor, OHMO, is considering assessing
a civil penalty, the respondent may, with-
in 30 days of service, (1) pay the amount
of ghe preliminary assessment, (2) make
an informal response denying the allega-
tions in whole or in part and offering ex-
planatory information, or (3) request a
hearing. The flling of an informal re-

+» sponse provides the opportunity for in-
fo_rmal conference and possible compro-
mise of the case. If a hearing is requested
it will be conducted before an OHMO
official who may dismiss the case or issue
an order assessing a civil penalty, His or-
der may be appealed within 20 days after
service. In any case in which a civil pen-
alty is assessed, the factors listed in
§ 107.359 are considered.

At any time after the issuance of a no-
tice of- probable violation in a eivil pen-
alty case and before it is referred to the
Department; of Justice for collection, the
civil penalty can be compromised and set-
tled by payment of the amount agreed
upon in compromise.

Section 107.371 reflects the criminal
Dpenalty provided for in section 110(b) of
the Hazardous Materlals Transportation
Act. Section 107,373 describes generally

_the procedures followed by the OHMO
and the MTB with respect to possih’
criminal violationy, - T

Since these amendments relate to prat.
tices and procedures of the MTB and its
Office of Hazardous Materials Operations,
notice and public procedure thereon is
not necessary. Because these amend-
menis are intimately related to action
being taken in Docket HM-134 appear-.
Ing elsewhere in this edition of the Fxp-
ERAL REGISTER, these amendments are
being made effective concurrently with
those in HM-134. However, because
the MTB contemplates a review of
the procedures established by these
amendments after they have been in
operations for at least six months and
since 1t is destrous of public partici-
pation in tha} review, interested per-
sons are invited to submit such com-
ments as they- may desire with re-
spect to the new préeemption and enforce-
ment provisions of new Subparts C and
D of 49 CFR Part 107 to the Docket Sec-
tion, Materials Transportation Bureau,
U.S. Department of Transportation,
Trans Point Building, Washington, D.C.
20590, All comments received before the
close of business on June 1, 1977, will be
considered during the review, and will be
available in the docket for examination,
both before and after that date.

To bg given particular attention during
phe review will be the civil penalty hear-
ing procedures set forth in §107.355
which the Bureau recognizes may be
more formal and burdensome than nec-
essary to fulfill the statutorily required
“opportunity for hearing”. Accordingl~ - |
the Bureau is particularly desirous
receiving comments with respect to t.
specific subject. .

In consideration of the foregoing, 43
CFR Part 107 Is amended as follows:




1. The table of sections is amended by
ing the following new section numbers
i headings:
Subpart A—General Provisions
Sec.
. * L * -
107.9 Public docket room.
107.11  Service.
107.13  Subpoenas; witness fees.
- - - L4 L]
Subpart C—Preemption
107.201 Purpose and scope.
INCONSISTENCY RULINGS

107.203 Application.
107.205 Notice.
107.207 Processing.
107.209 Ruling,
107.211 Appeal.

NON-PREEMPTION DETERMINATIONS

107.215 Application,

107.217 Notice.

107.219 Processing. _

107.221 Determination and order.
107.223 Timellnesa.

107225 Appeal.

Subpart D-—Enforcement
107.301 Responsibility for enforcement.

107.303 Purpose and scope,
107305 Investigations.

COMPLIANCE ORDERS

107.307 Compliance orders generally.
107308 Notice of probable viclation.
107311 Reply.
107312 Consent order.
107315 Hearing,
107.31T Presiding oficer's declsion.
107319 Complance order for immediatc
- compliance, -

97.321 Appeal.

p INJUNCTIVE ACTION

07.331 Injunctions generally.
107.333 Imminent hezards,

Crvy, Pewavrres

See.

107.341 Civil penaitles generally,

107.343 Maximum Penalties.

107.345 Notice of probable violation.
107.347 Reply,

107.349 Payment of penalty.

107.351 Informal response and assessment.
107.353 Request for hearing.

107.355 Hearing.

107.357 Presiding ofMcer's declsion.

107.359 Assessment considerations,

107.381 Appeal.

CRIMINAL PENALTIES

107.371 Criminal penalties generally,
107.373 Referral for prosecution.

2. The authority citation following the
table of sections is revised to read as
follows:

AUTHORITY: 18 U.S.C. 831-835; 46 U.8.C,
170(11); 49 U.S.C. 1421(c); 49 U.S.C. 1802,
1806, 1808-1811; 49 CFR 1.53(¢)~(h).

3. 49 CFR 107.3 is amended by adding
new definitions of “Act”, “Person”, “Re-
spondent”, and “State” and as amended
reads as follows:

§ 107.3 Definitions.

As used In this part:

“Act” means the Hazardous Materials
Transportation Act.

“OHMO” means the Office of Hazard-
ous Materigls Operations.
.. “MTB” feans the Materials Trans-

‘drtation Bureau.
4“Person” includes a corporation, com-
ny, association, firm, partnership,
““society, and joint stock company, joint
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veniure, sole proprietorship, as well ag
any officer, director, owner or duly au-
thorized representative of any such unit
or an individual.

“Respondent” means s person upon
whom the OHMO has served a notice of
probable violation,

“Sitate” means a. State of the United
States, the District of Columbia, the
Commonweslth of Puerto Rico, the
Virgin Islands, American Samoa, or
Guam.

4. Subpart A is amended by adding
new §§107.9, 107.11, and 167.13 immedi-
ately following § 107.7 to read as follows:

§ 107.9  Public docket room.

There is established in the MTB offices
at 2100 2nd Street, SW., ‘Washington,
W.C., a public docket room in which
there is mvailable for public Inspection
and copying:

(a) Copies of notices of proposed rule-

- making issued by the OHMO or its pred-

€cessor agency, including advance
notices, together with the comments re-
ceived thereon during rulemaking pro-
ceedings, coples of any related Frprrar
REcrsTER notices, final rules, petitions for
recorsideration, and decisions issued in
response to petitions for reconsideration;
(b) Applications for exemptions from
the Cepartment of ‘Transportation’s reg-
ulations governing the transportation of
hazardous materfals, including support-
ing cata, memoranda of any informal
meetings with applicants, related Frpenar
Rrcister  notices, comments received®
thereon during the public comment pe-

riod and copies of declsions issued
granting or denying applications for ex-
emptions; .

(¢) Applications for Inconsistency
rulings and nonpreemption determing,-
tions under Subpart C of this part, to-
gether with the comments received
thereon, related documents filed with the

, copies of related Feperarl REcisTER
notiees, and rulings, determinations and
orders issued in response to those appli-
cations;

(d) Records of compliance order pro-
ceedings and copies of OHMO compli-
ance orders;

(e) Appeals filed under this part and
MTB decisions issued in response to
those appeals; and

(f) Such other information pertaining
to the MTB’s hazardous materials pro-
gram required by statute to be made
available for public inspection and copy-
ing and any information which the MTB
or OHMO determines should be made
available to the pubtic.

§ 107.11  Service.

(a) Each order, notice, or other docu-
ment required to be served under this
part shall be served personally or by reg-
istered or certified mail, except as other-
wise provided.

(b) Service upon a person's duly au-
thorized representative constitutes serv-
ice upon that person.

(c) Service by registered or certified
mail is complete upon mailing. An official
United States Postal Service receipt from
the registered or certified mailing con-
stitutes prima facie evidence of service.

§ 107.13  Subpoenas; witness fees.

(a) The Director, MTB, the Assistant
General Counsel for Materials Transpor-
tatlon Law, or the MTB official desig-
nated to preside over a hearing convened
In accordance with this bart, may sign
and issué subpoenag either oa his own
initiative ‘or, upon an adequate showing
that the iiformation sought will maters
ally a?va;n\g:n;he Proceeding, upon the
request o person ticl
that proceeding, participating in

() A subpoens may require the at-
tendance of a witness, or the production
of documentary or other tangible evi-
dence {n the possession Or under the con-
trol of the person served, or both.

{c) A subpoena may be served person-

berson named therein shall be made by
delivering a copy of the subpoena to such
person and by tendéring the fees for one
day's attendance and mileage as specified
by paragraph (f) -of this section. When g,
subpoenia is issued at'the instance of any
officer or agency of the United States,
fees and mileage need not be tendered at
the tim_e of service, Delivery of a copy of
& subpoena and tender\ of the fees to g
natural person may be ade by handing
them to the person, leaving them at hig
office with the person in'charge thereof,
leaving them at hig dwelling place or
usual place of abode wi s0me person

of suitabls age and discretion then resid-
ing therein, by mailing them by regis<

tered or certified mail to him at his last
known address, or . 4Ry method -
whereby actual notice is ven to him

and the fees are made available prior tg
the returt date. When the person to be

. served is not a natural person, delivery

of a copy of the subpoens and tender of
the fees may be effected by handing them
to o registered agent for service, or to
any officer, director, or agent In charge
of any office of the person, or by maljling
them by registered or certified mail to
that representative at his last known ad-
dress or by any method whereby actual
notice is given to the representative and
the fees are made available prior fo the
return date,

(&) The original subpoena bearing a
certificate of service shalt be filed with
the MTB officlal having responsibility for
the proceeding in connection with which
the subpoena was issued,

(1) A witness subpoenaed by the MTB
shall be paid the same fees and mileage
a5 would be paid to a witness in o pro-
ceeding in the district courts of the
United States. The witness fees and mile-
age shall be paid by the person at whose
instance the subpoena was issued.

(8) Notwithstanding the provisions of
paragraph (f) of this section, and upon
request, the witness fees and mileage
may be pald by the MTB if the MTD offi-
cial who issued the subpoena determines
on the basis of good cause shown, that:

(1) The presence of the subpoenaed
witness will materially advance the pro-
ceeding; aiid

(2) The person at whose instance the
subpoena was issued would suffer a seri-
ous hardship if required to pay the wit-
ness fees and mileage.




(h) Any person to whom a. subpoena
is directed may, prior to the time spec-
ified therein for compliance, but in no
event more than 10 days after the date of
service of such subpoena, apply to the
designated MTB- officialewho issued the
subpoena, or if he is unavailable, to the
Director, MTB, to quash or modify tl_xe
subpoena. The application shall cont.e}m
a brief statement of the reasons relied
upon in support of the action sought
therein. The Director, MTB, or the des-
ignated MTB official, as the case may be,
may:’

(1) Deny the application;

(2) Quash or modify the subpoena; or

(3) Condition denial of the applica-
tlon to quash or modify the subpoena
upon the satisfaction of certain just and
reasonable requirements, The denial may
be summary.

(i) If there is a refusal to obey a sub-
poeua served upon any person under the
provisions of this section, the MTB may
request the Attorney Genersl to seek the
aid of the United States District Court
for any District in which the person is
found to compel that person, after notice,
to appear and give testimony, or to ap-
pear and produce the subpoenaed docu-
ments before the MTB, or both.

5. New Subparts C and D are added
immediately following Appendix B to
Subpart B to read as follows:

Subpart C—Preemption
§ 107.201 Purpose and scope.

(a) This subpart prescribes procedures
“by which (1) a State or a political sub~
division of a State having a requirement
pertaining to the transportation of haz-
ardous materials or any person affected
by the requirement may obtain an ad-
ministrative ruling as to whether the re-
quirement is inconsistent with the Act
or regulations issued under the Act, and
N a State or a political subdivision of a

State may obtain a determination as to -

whether a requirement of that State or
poltical subdivision, which is inconsist-
ent with the Act or regulations issued
under the Act and therefore preempted
by section 112(a) of the Act is not so
preempted.

(b} For purposes of this subpart “po-
litical subdiviston” includes a municipal-
ity: a public agency or other instru-
mentality of one or more States, munici-
palities, or other political subdivisions of
a State; or a public corporation, board,
or commission established under the laws
of one or more States.

(c) For purposes of this subpart regu-
lations issued under the Act means the
regulations contained in this subchapter,
Subchapter C of this chapter and 46 CFR
Part 146.

(d) Unless otherwise ordered by the
Director, OHMO, an application for an
inconsistency ruling which includes an
application for a determination that the
requirement is not preempted will be
treated and processed solely as an ap-
plication for an inconsistency ruling.

INCONSISTENCY RULINGS
§ 107.203 Application.

(a) Any State or political subdivision
or any person affected by a requirement
of a State or political subdivision may
apply to the OHMO for an administra-
tive ruling as to whether a particular
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existing requirement of the State or po-
litical subdivision concerned is inconsist-
ent with a requirement of the Act or the
regulations issued under the Act.

(b) Each application filed under this
section for a rniling must:

(1) Be submiited to the Office of Haz-
ardous Materials Operations, U.S. De-
partment of Transportation, Washing-
fon, D.C. 20590. Attention: Hazardous
Materials Preemption Docket;

(2) Set forth the text of the Btate or
political subdivision requirement for
which the determination is being sought;

(3) Specify each requirement of the
Act or the regulations Issued under the
Act with which the applicant seeks the
State or political subdivision require-
ment to be compared for consistency;
and

(4) State why the applicant believes
the State or political subdivision require-
ment to be consistent or inconsi.tent
with the requirements of the Act or the
regulations issued under the Act,

(¢) The filing of an application for a
ruling under this sectlon does not con-
stitute grounds for noncompliance with
any requirement of the Act or a regula-~
Hon issued under the Act,

§ 107.205 Notice,

(a) If the applicant is other than a
State or political subdivision, the appli~
cant shall mail a copy of the application
to the State or political subdivision con-
cerned accompanied by a statement that

the State or political subdivision may .

submit comments regarding the applica-
tion to the OHMO within 45 days. ‘The
arplication filed with the OHMO must
include a certification that the applicant
has complied with this paragraph and
must include the names and addresses of
each State or political subdivision official
to whom a copy of the application was
sent. :

(b} The OHMO may be serving notice
on any other persons readily identifiable
by the OHMO as persons who will be af-
fected by the ruling sought or by publiea-
tion in the FEDERAL REGISTER afford those
peissons an opportunity to file written
comments on the application,

¢} Each person submitting written
comments to the OHMO with respect to
an application filed under this section
shull send a copy of the comments to the
applicant and certify to the OHMO that
he has complled with this requirement.
The OHMO may notify other persons
participating in the proceeding of the
coraments and provide an eopportunity
for those other persons to respond.

§ 107.207 Processing.

(a) The Director, OHMO, may initiato
an investigation of any statement in an
application and utilize in his evaluation
any relevant facts obtained by that in-
vestigation. The Director, OHMO, may
solicit and accept submissions from third
bersons relevant to an application and
will provide the applicant an opportunity
to respond to all third person submis-
sions. In evaluating an application, the
Director, OHMO, may consider any other

‘source of information. The Director,

OHMO, on his own Initiative may con-
vene a hearing or conference, if he eon-
siders that a hearing or conference will
advance his evaluation of the applica-
tion.

the application without prejudice if:

(1) He determines that there is insufh-
clent information upon which to base a
ruling; or

(2) He requests additional information

from the applicant and it 13 not sub-
mitted.

§107.209 Ruling.

(a) Upon consideration of the applica~
tion and other relevant information re-
celved or obtained during the proceed-
Ing, the Director, OHMO, issue his rul-
ing.

(b) Notwithstanding that application
for a ruling has not been filed under
§ 107.203, the Director, OHMO, on his
own initiative, may issue a ruling as to
whether a particular State or political
subdivision requirement s inconsistent
with the Act or the regulations issued un-
der the Act. :

(¢) In determining whether 5 State or
political subdivision requirement is in-
consistent with the Act or the regulg« °
tons issued under the Act, the Director,
OHMO, considers:

(1) Whether compHance with both the -
State or political subdivision require-
ment and the Act or the regulations is-
sued under the Act is possible; and

(2) The cxtent to which the State or
political subdivision requirement is an
obstacle to the accomplishment-and ex-
ecution of the Act and the regulations .
Issued under the Act, . | o

(d) The ruling includes s writte
statement setting forth the relevant fay b
and the legal basls for the ruling a
provides that any person aggrievew</~
thereby may file an appeal with the Di-
rector, MTB, a
© (e) The OHMO serves a copy of the
ruling upon the applicant, any other per-
son who participated in the proceeding
and upon any other person readily iden-
tifiable by the OHMO as one who is af-
fected by the ruling, A copy of each rul= .
ing is placed on file in the public docket.,
The OHMO may publish the ruling or
notice of the ruling in the FeperaL REc-
ISTER.

() A ruling issued under this section
constitutes an administrative determi-
nation as- to whether a particular re-
quirement of o State or local subdivision
is inconsistent with the Act or the regu-
lations issued under the Act. The fact
that a ruling has not been issued under
this section with respect to a particular
requirement of a State or pélitical sub-
division carries no implication as to the
consistency or inconsistency of that re-
quirement with the Act or any regula-
tions issued under the Act.

§ 107.211 Appeal.

Any person. aggrieved by a ruling is-
sued under § 107.209 may file an appeal
with the Director, M'TB. The appeal must
be filed within 30 days of service of the
ruling. There has not been an exhaustion
of administrative remedies until an ap-
peal has been filed and the appellate
process is completed by the issuance of an
order by the Director, MTB, granting or-
denying the appeal. '

Now-Prezmprion DETERMINATIONS ' )
§107.215  Application. -

(b) The Director, OHMO, may disy )’




y apply to the OHMO for a deter-
gmation that a particular existing re-
.uirement of that State or political sub-
division which is inconsistent with the
Act or the regulations issued under the
Act is not preempted.

(b) Each application filed under this
section for a nonpreemption determina-
tion must:

(1) Be submitted to the Office of Haz-.
ardous. Materials Operations, U.S. De-
partment of Transportation, Washing-
ton, D.C. 20590. Attention: Hazardous
Materials Preemption Docket;

(2) 8et forth the text of the State or
political subdivision: requirement for
which the determination is being sought:

(3> Include a copy of any court order
and any ruling issued under §107.209
having a bearing on the application;

(4) Contain an express acknowledg-
ment by the applicant that the State or
political subdivision requirement is in-
consistent with one or more require-
ments of the Act or the regulations is-
sued under the Act, unless it has been
so determined by a court of competent
jurisdiction or in a ruling issued under

§ 107.209;

(5) Specify each requirement of the
Act or the regulations issued under the
Act with which the State or politieal sub-
division requirement is acknowledged or
has been determined to be inconsistent;.

(6) State why the applicant believes
the State or political subdivision require-
ment affords an equal or greater level of

~nrotection to the public than is afforded
7N, the requirements of the Act or the
Fulations. issued under the Act;
/(1) State why the applicant bellc?ves
“"tne state or political subdivision require-
ment does not unrcasonably burden com-
merce; and

(8) Specify what steps the State or
political subdivision is taking to adm.in-.
ister and enforce effectively its inconsist-
ent requirement.

§ 107217 Notice.

(a) The applicant State or political
subdivision shall mail a copy of the ap-
plication and any supsequent amend-
ments or other documents relating to the
application to each person who is reason-
ably ascertainable by the applicant as a
person who will be affected by the deter-
mination sought. The copy of the apphl-
tion must be accompanied by a statement
that the person may submit comments
regarding the application to the OHMO
within 45 days. The application filed with
the OHMO must include a certification
that the application has complied with
this paragraph and must include the
names and addresses of each person to
whom the application was sent.

(b) Notwithstanding the provisions of
paragraph (a) of this section, if the State
or political subdivision determines that
compliance with paragraph (a) of this
section would be impracticable, the ap-
plicant shall:

(1) Comply with the requirements of
paragraph (a) of this section with regard
to those persons whom it is reasonable
ande practicable to notify; and
m{2) Include with the application filed

“Kh the OHMO = description of the per-
apfis or class or classes of persons to
~whom notice was not sent.

(¢) The OHMO may require the State
or political subdivision to provide notice

"»i‘a) Any State or political subdivision
b
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in addition to that required by para-
graphs (a) and (b) of this section, or
may. determine that the notice required
by paragraph (a) of this sectfon is not
Impraeticable, or that notice should be
published in the FEDERAL RECISTER, -

(d) The OHMO may serve notice on
any other persons readily identifiable by
the OHMO as persons who will be af.
fected by the determination sought and
may afford those persons an opporty-
nity to file written comments on the ap-
plication.

(2) Any person submitting written
comments {0 the OHMO with respect to
an’ application filed ‘under thig section
shall send a copy of the comments to the
apflicant. The person shall certify to the

OHMO that he has complied with the
requirements of this paragraph. The
OHMO may notify other persons particl-
‘ating in the proceeding of the comments
and provide an opportunity for those
other persons to respond;

§ 107.219 Processing.

(z) The Director, OHMO, may initiate
an investigation of any statement in an
application and utilize in his evaluation
any relevant facts obtained by that in-
vestigation. The Director, OHMO, may
solicit and aceept submissions from third
persons relevant to an application and
will provide the applicant an opportu-
nity to respond to all third person sub-
missions. In evaluating an application,
the Director, OHMO, on his own Initia~
tive may convene a hearing or confer-
ence, If he considers that a hearing or
conference will advance his evaluation of
‘the application.

(b) The Director, OHMO, may dismiss
the appleation without prejudice if;

(1} He determines that there is in-
sufficient information upon which to base
a dezermination;

(2) Upon his request, additional in-
formation is not submitted by the ap-
plicant; or

(3» The applicant fails to provide the
notice required by §107.217.

(c) Except as provided in § 107.201(c),
the Director, OHMO, will only consider
an application for a mnon-preemption
determination if—

(1:-The applicant State or political
subdivision expressly acknowledges in its
application that the State or political
subdivision requirement for which the
determination is sought is inconsistent
with the requirements of the Act or the
~regulations issued under the Act; or

(2) The State or political subdivision
requirement has been determined by a
court of competent jurisdiction or in a
ruling issued under § 107.209 to be in-
consistent with the requirements of the
Act or the regulations issued under the
Act.

(d: When the OHMO has received all
substantive information it considers
necessary to process an application for a
non-preemption determination, it serves
notice of that fact upon the applicant
and all other persons who received notice
of the proceeding pursuant to § 107.217.

(e) To the extent possible, each appli-
cation for a non-preemption determina-
tion will be acted upon in a manner con-
sistent with the disposition of previous
applications for non-preemption deter-
minations.

§ 107.221 Dectermination and order.

. (a) Upon consideration of the applica-
tjon and other relevant information re-
ceiveq or obtained during the proceeding,
the Director, OHMO, issues an order set-
ting forth his determination.

(b) The Director, OHMO, may issue a
non-preemption order only if he finds
that the State or political subdivision re-
quirement affords to the public a level of
safety st least equal to that afforded by
the requirements of the Act and the reg-
ulations issued under the Act and' does

not unreasonably burden commerce. In
determining whether the State or politi-
cal subdivision requirement unreasonably
burdens commerce, the Director, OHMO,
considers the following factors:

(1) The extent to which increased
costs and impairment of efficiency result
from the State or political subdivision
requirement. :

(2) Whether the State or political sub-
division requirement has a rationa) basis.

(3) Whether the State or political sub-
division requirement achieves its stated
purpose, .

(4) Whether there is need for uniform-
ity with regard to the subject concerned
and if-so, whether the State or political
subdivision requirement ¢competes or con-
flicts with those of other States and poli-
tical subdivisions.

(¢) The order includes a written state-
ment setting forth the relevant facts and
the legal basis for the determination. The
order provides that any person aggerieved
thereby may file an appeal with the
Director, MTB.. - :

(d) The OBMO serves & .copy of the

order upon the applicant, any other per- _
son who participated in the proceeding
and upen any, other person readily
identifiable by the OHMO as one who is
affected by the order. A copy of each
order s placed on file in the public
docket..The Director, OHMO, may pub-
lish the order or notice of the order in the
FEDERAL REGISTER.

(e) An order issued under this section
constitutes an administrative determina-
tion 'as to whether a particular require-
ment of a State or local subdivision of
a State, which is Inconsistent with the re-
quirements of the Act or the regulations
issued under the Act is not preempted.
§ 107.223°  Timeliness.

If the OHMO fails to take action on
the application within 90 days of serving
the notice required by § 107.219(d), the
applicant may treat the application as
having been denied in all respects and
may apreal therefrom as provided in

. §107.225.

§ 107.225  Appeal.

Any person aggrieved by an order is-
sued under § 107.221 may file an appeal
with the Director, MTB. The appeal must
be filed within 30 days of service of the
order. There has not been an exhaustion
of administrative remedies until an ap-
peal has'been filed and the appellate
process is completed by the issuance of an
order by the Director, MTB, granting or
denying the appeal.

Subpart D-——Enforcement

§ 107.301
ment,

In accorddnce with delegations of au-
thority from the Secretary of Transpor-
tation sebt forth in Part 1 of this title,

Responsibility for enforce-



responsibility for enforcement of this
subchapter and Subchapter C of this
chapter is exercised.by:

(a) The Federal Aviation Administra-
tion.with respect to the transportation
or shipment of hazardous materials by
alrcrafs;

(b) The United States Coast Guard
with respect to the transportation or
shipment of hazardous materials by
vessels;

(c) The Federal Highway Administra-
Hon with respect to the transportation or
shipment of hazardous materials by
highway vehicles;

(d) The Federal Railroad Administra-
tion with respect to the transportation
or shipment of hazardous materials by
railroad; and
' (e) The MTB in all other respects. The
MTB exercises this enforcement respon-
sibility through the OHMO.

§ 107.303 Purpose and scope.

This subpart describes the various en-
forcement authoritles exercised by the
OHMO and the associated sanctions and
Prescribes the procedures governing the
exercise of those authorities and the im-
posing of those sanctions.

§ 107.305 -Investigations.

() General, The OHMO may initiate
investigations relating to compliance by
any person with any provision of this
subchapter [or Subchapter C of this
chapter], and order issued thereunder, or
any court decree relating thereto. The
OHMO encourages voluntary cooperation
with its investigations. When circum-
stances warrant, however, subpoenas
may be issued to compel the attendance
of withesses or the production of docu-
ments in accordance with and subject to
§ 107.13 and hearings may be conducted,
and depositions taken pursuant to sec-
tion 109(a) of the Act. The OHMO may
conduct investigative conferences and
hearings in the course of any investiga-
tion.

(b) Investigators. Investigations are
conducted by officials of the OHMO who
are duly designated for that purpose.
Each official so designated may adminis-
ter caths and receive affirmations in any
matter under investigation by the
OHMO.

(¢) Notification. Any person who is
under investigation by the OHMO and
who is requested to furnish information
or documentary evidence is notified as to
the general purpose for which the infor~
mation or evidence is sought.

(d) Termination. When the facts dis-
closed by an investigation indicate that
Turther action is UINECESSary or unwar-
ranted at that time, the investigative file
Is closed without prejudice to further
investigation by the OHMO at any time
that circumstances so warrant,

(&) Confldentinlity, Information re-
ceived in an investigation under this sec-
tion, including the identity of the person
Investigated and any other person who
provides information during the investi-
gation, shall, unless otherwise deter~
mined by the OHMO, remain confiden-
tial under the investigatory file exception
to the public disclosure requirements of
5 U.5.C. 552.

COMPLIANCE ORDERS

-6 _

§ 107.307 Compliance orders generally,

When the OHMO has reason to belicye
that a person {15 engaging in condyct

which involves a violation of any provi-
sion of this subchapter or Subchapter ©
o this chapter for which the OHMO ex-
ercises enforcement responsibility, or of
/1y exemption issued under Bubpart B
i’ this Part, and if time, the nature of the
violation, and the public interest permit,
the OHMO may conduct Droceedings
pursuant to section 109(a) of the Act to
determine the nature and extent of the
violation and may thereafter issue an
order directing compliance,

§ 107.309 No(icp of probable violation.

(a) The OHMO begins a compliance
order proceeding by serving a notice of
probable violation on a person charging
him with violating one or more provisions
of this subchapter.

{b) A notice of probable violation is-
sued under this section includes:

{1} A statement of the provision(s) of
this subchapter or Subchapter C of this
chapter which the respondent ig believed
to be violating;

{2) A statement of the factual allegg- -

tions upon which remedial action s being
sought; and

(3) Astatement of the remedial action

being sought in the form of a proposed
compliance order.

() The OHMO may amend a notice
of probable violation issued under this
section at any time before the entry of
& final compliance order. If an amend-~

ment includes any new material allega-~

tior. of fact or secks new or additiona}
rerredial action, the respondent s glven
an. ppportunity to respond.

§ 107,311 Reply.

(#) Within 30 days of the service of
a notice of probable violation Issued
under § 107.309, the respondent may file
& reply with the OHMO official who is-
sued the notice of probable violation.
That official may extend the 30-day pe-
riod for good cause shown,

(b) The reply must be in writing,
signed by the person flling it, and state
with respect to each factual allegation
whether it is admitted or denied. Even
though formally denied, a factual allega-
tlon set forth In a notice of probable
violation is considered to be admitted
for purposes of the Pbroceeding unless:

(1) Opposed by the written statement
of an individual having personal knowl-
edge of the subject matter;

(2} Challenged as derectivg on its face
together with a supporting explahation
as to why it is believed to be defective;
or

(3) Otherwise actively put at issue
through the submission of relevant evi-
dence.

() The reply must set forth any af-
firmative defenses and include a state-
ment of the form and nature of proof
by which those defenses are to be estab-
lished.

(d) If it is necessary to respond to
an amendment o the notice of probable
violation, the respondent may amend his
reply at any time before the issuance of
an order under § 107.317. )

(e) If the respondent elects not to con-~
test one or more factual allegations, he

TN

should so state In the reply. An elect’l
not to contest a factual allegation ts',

admission of that allegation solely for

the purpose of Issuing a complance order
and constitutes a waiver of hearing ag to
that allegation but does not, by itself,
constitute a waiver of the right to he
‘heard on other issites. In connection with
& statement of election not to contest g
factunl allegation, the respondent. may
bropose an appropriate order for ssuance
by the Director, OHMO, or propose the
negotiation of a consent, order,

(f) Failure of the respondent to file a -

reply within the period provided consti-
‘tutes a waiver of his right to appear and
contest the allegation and authorizes the
Director, OHMO, without further notjce

to the respondent, to find the facts to°

be as alleged in. the notice of proposed
violation and. to issue an apprapriate
-order directing compliance.

§ 107.213 Consent order.

(a) At any time before the issuance

of an order under § 107.317, the OHMO
and the respondent may execute an

agreement for disposing of the case by -

the éntry of a consent order. If the Di-
rector, OHMO, accepts the agreement, he
issues an order in accordance with s
terms. If the Director, OHMO, rejects

the agreement, he directs that the pro--

ceeding continue,
(b) "An. agreement submitted to the
Ehiecé-or. OHMO, under this séction must
clude: B

(1) A proposed compliance order sut "y

~ble for the Director's sfgnature;
- (2) An admission of all jurisdictio ;
facts; . : -
(3) "An express waiver of further pro-
cedural steps and of al right to seek
Jjudicial review or otherwise challenge or
contest the validity of the order; and
(4) An acknowledgement that the no-
tice of probable viclation may be used to
construe the terms of the order.

§ 107,315 Hearing.

(a) When a respondent flles a reply
contesting allegationg in a notice of pro-
bosed violation issued under § 107.309 or
when the OHMO and the respondent fail
to agree upon an acceptable consent or-
der, the Director, OHMO, or an official
designated by him, convenes and presides
over a hearing on the broposed compli-
ance order.

(b) The bresiding officig] may:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by
§ 107.13;

(3) Adopt procedures for the submis-
slon of evidence;

(4) Take or cause depositions to be
taken;

(5) Rule on offers of proof and receive
relevant evidence;

(6) Examine witnesses at the hearing;

(7) Convene, recess, reconvene, gd-
Journ and otherwise regulate the course
of the hearing;

(8) Hold conferences for settlement,
simplification of the Issues or any otlga!:

proper purpose; and \)) .




(9) Take any other action authorized
by or consistent with the provisions of
ihis subpart pertaining to compliance
orders and permitted by law which may
expedite the hearing or aid in the dis-
position of an issue raised therein.

(¢) The OHMO official who Issued the
notice of proposed violation, or his rep-
resentative, has the burden of proving
the facts alleged in the notlce of pro-
posed violation and may offer such rel-
evant information as may be necessary
to fully inform the presiding officer as
to the matter concerned.

(d) The respondent may appear and be
heard on his own behalf or through coun-
sel of his choice. The respondent or his
counsel may offer relevant information

including testimony which he believes
should be considered in defense of the
allegntions or which may bear on the
remedial action being sought and con-
duct such cross-examination as may be
required for a full disclosure of the facts.

§ 107.317 Presiding officer’s decision.

(a) After consideration of evidence,
the presiding officer may dismiss the no-
tice of proposed violation or issue an
order directing compliance. The  order
will Include a statement of findings and
conclusions as well as the reasons there-
for on all material issues of fact, law, and
discretion.

(b) A compliance order Issued under
this section {s effective upon service on

" \\the respondent unless otherwise provided
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§ 107.319 Compliance order for imme-
diste complianee.

(a) Notwithstanding §§ 107.309
through 107.317, the Director, OHMO,
may issue a compliance order for im-
mediate compllance, which is effective
upon issuance, and until rescinded or
suspended, if he finds

<1) There is strong probability that a
viclation is oceurring or is about to occur;

(2) The violation poses an unreason-
able risk to health or to safety of life or
property; and

(3) The public interest requires the
avoidance or amelioration of that un-
reasonable risk through immediate com-
pllance and walver of the proccdures af-
forded under §§ 107.309 through 107.317.

(b} A compliance order for immediate
compliance is served promptly upon the
person against whom the order is issued
by telex or telegram, with a copy served
in the manner provided in § 107.11. The
copy contains 4 written statement of the
relevant facts and the legal basis for the
order, including the findings required by
paragraph (a) of this section.

(¢) The Director, OHMO, may rescind
or suspend a compliance order for tm-
mediate compliance if it appears that the
criteria set forth in paragraph (a) of
this section are no longer satisfied. When
appropriate, however, such a suspension
or resclssion may be accompanied by a
nctice of probable violation issued under

§ 107.309.

(@) If at any time in the course of a

roceeding commenced by a notice of
/bxobable violation the criteria set forth

In paragraph (a) of this section are sat-
isfied, the Director, OHMO, may issue a
compliance order for immediate com-
pliance, even il the 30-day period for
reply specified in § 107.311(a) has not
expired.

(e) At any time after a compliance
order for immediate compliance has be-
come effective, the Director, MTB, or
his delegate may request the Attorney
General to bring an action for appro-
priate relief in accordance with § 107.331.

§ 107.321 Appeal.

(a) A responcent aggrieved by a com-
pliance order or a compliance order for
immediate compliance may file an ap-
peal with the Director, MTB, The appeal
must be filed within 20 days after service
of the compliance order.

(b) The filing of an appeal does not
stay the effectiveness of the order unless
the Director, MT'B, expressly so provides.

INJUNCTIVE ACTION
§107.331 Imjunclions generally.

Whenever it appears to the OHMO
that a person has engaged is engaged,
or 18 about to engage in any act or prac-
tice constituting a violation of any pro-
vision of this subchapter or Subchapter
C of this chapter for which the OHMO
exercises enforcement responsibility or of
any order issuecl thereunder, the Direc~
tor, MTB, or his delegate, may request
the Attorney General to bring an action
in the appropriate United States District
Court for such relief ag 13 necessary or
appropriate, including mandatory or pro-
hibitive injunctive relief, interim equi-
table relief, and punitive damages as pro~
vided by section 111(a) of the Act,

§ 107.333  Imminent hazards.

Whenever it appears to the OHMO
that there is a substantial likelihood that
death, serious iLness, or severe personal
injury will result from the transportation
of a particular hazardous material before
a compliance order proceeding or other
administrative hearing or formal pro-
ceeding to abate the risk of that harm
can be completed, the Director, MTB, or
his delegate, may bring an action in
the appropriate United States District
Courlt for an order suspending or re-
stricting the transportation of that haz-
ardous. material or for such other. equi-
table relief as is necessary or appropriate
to ameliorate the hazard as provided by
section 111(b) nf the Act.

Crvin. PENALTIES
§ 107.341 Civil penaltics generally.

When the OFMO has reason to believe
that a person has knowingly committed
an act which s a violation of any pro-
vision of thls subchapter or Subchapter
C of this chapter for which the OHMO
excreises cnforcement responsibility or
of any exemption issued under Subpart
B of this part, it may conduct proceed-
ings to assess anad, if appropriate, com-
promise a civil penalty.

§107.343 Maximum penaltics.

(a) A person who knowingly violates
a requirement of this subchapter appll-

cable to the transporting of hazardous
materials or to the causing of them to be
transported or shipped Is liable for a civil
penalty of not more than $10,000 for
each violation. When the violation is a
continning one, each day of the violation
constitutes a separate offense.

(b) ‘A person who knowingly violates a
requirement of this subchapter appli-
cable to the manufacture, fabrication,
mnrkmg, maintenance, recondit!onlng,
repair, or testing of a package or con-
tainer which is represented, marked, cer-
tified or sold by that person for use in
tho transportation of hazardous materi-
als in commerce is lable for a clvil pen-
alty of not more than $10,000.

§ 107.345 Notice of probable vialation.

() The OHMO begins a civil penalty
proceeding by serving a notice of prob-
able violation én a person charging him
with having violated one or more provi-
slons of this subchapter or Subchapter C
of this chapter.

()" A notice of probable viclation is-
sued under this section includes:

(1) A statement of the provision(s) of
this subchapter or Stubchapter C of this

.chapter which the respondent is believed

to hava violated:

(2) A statement of the factual allega-
tions upon which the proposed civil pen-
alty is being sought:;

(3) Notice of the maximum amount of
civil penalty for whlch the respondent
may be liable; e

{4) Notice of the amount of the pres
liminary assessed civil penalty;

{5) A description ¢f the manner ln‘v

which the respondent should make pay=~
ment of any money to the United
States;

(6) A statement of the respondent'
right to present written or oral’ explana-
tlons, information or any materfals in
answer to the allegations or in mitiga-
tion of the penalty; and

(7) A statement of the respondent’s
right to request a hearing and the pra-
cedures for requesting a hearing.
§107.347 Reply.

(a) Within 30 days of the service of
a notice of probable violation lssued
under § 107,345, the respondent may:

(1> Pay the preliminary assessment as
provided in § 107.349{a) and thereby
close the case;

(2) Make an- iInformal response. as
provided in § 107.351; or

(3) Request a hearlog as provided in
§ 107,353,

{b) The OHMO official who issued the
notice of probable violation may extend
the 30-day perlod for good cause shown.

(c) Failure of the respondent to reply
by taking one of the three actions de-
scribed in paragraph (a) of this section
within the period provided constitutes a
waiver of his right to appear and con-
test the allegations and authorizes the
Director, OEMO, without further notice
to the respondent, to find the facts to be
as alleged in the notice of probable viola-
tion and order the asséssment of an ap-
propriate clvil penalty.
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§107.349 Payment of penalty.

(a) Payment of a civil penalty should
be made by certified check or money
order payable to the Treasurer of the
United States and sent to the Assistant
General Counsel for Materials Transpor-
tation Law, Department of Transporta~
tion, Washington, D.C. 20590.

(b) At any time before an order
assessing a civil penalty 1Is referred to
the Attorney General for collection, the
respondent may offer to comprise for a
specific amount by submitting a certi-
fied check or money order for that
amount to the Assistant General Coun-
sel who may accept or reject it. If
1t is accepted, the respondent is nptiﬁed
in writing that the acceptance is in full
settlement of the civil penalty for the
violation.

§ 107.351
ment.

(8) If a respondent elects to make an
informal response to a notice of probable
violation, he shall submit to the OHMO
officia] who Issued the notice such writ-
ten explanations, information or other
materials as he may desire in answer
to the charges or in mitigation of the

roposed penalty.
P (t]:;’ Thg respondent may include in his
informal written response a request for a
conference. Upon receipt of such a re-
quest, the OHMO arranges for a con-
ference as soon as practicable at a time
and place of mutual convenlence.

(¢) Written explanations, informa-
tion or material submitted by the re-
spondent and.relevant information pre-
gented during any conference held under

- this section are considered by the OHMO
in reviewing the notice of proposed viola-
tion and determining the fact of viola-
tion and the amount of any penalty to be
assessed. .

(d) After consideration of an in-
formal response including any relevant
mformation presented at a confercnce,
the Director, OHMO, may dismiss the
notice of probable violation in whole or
in part. If he does not dismiss it in whole
he may issue an order assessing a civil
penalty.

§ 107.353 Request for hearing.

(a) If a respondent elects to request
a hearing, he shall submit a written re-
quest to the Director, OHMO. The re-
quest must: :

(1) State the name and address of the
respondent and of the person signing the
request if different from the respondent;

(2) State with respect to each allega-
tion whether 1t is admitted or denied;
and

(3) State with particularity the is-
sues to be raised by the respondent at the
hearing.

() After a request for hearing which
complies with the requirements of para-
graph (a) of this section, the Director,
OHMO, schedules a hearing for the earli-
est practicable date.

(¢) The Director, OHMO, may grant
extensions of the time of the commence-
ment of the hearing for good cause

Informal response and assess-

shown.
§ 107.355 Hearing.

(a) When a hearing is requested and
scheduled under § 107.353, the Director,
OHMO, or an official designated by him,
convenes and presides over the hearing.
To the extent practicable, the hearing
will be held in the general vicinity of
the place where the alleged violation oc-
curred or at a place convenient to the
respondent. Testimony by witnesses shall
be given under oath and the hearing
shall be recorded verbatim.

(b) The presiding official may:

(1) Administer oaths and affirma-
tions;

(2) Issue subpoenas as provided by

§ 107.13;

(3) Adopt procedures for the submis-
sion of evidence in written form;

(4) Take or cause depositions to be
taken;

(5). Rule on offers of proof and re-
ceive relevant evidence;

(6) Examine witnesses at the hear-

g,

.(T) Convene, recess, reconvene, ad-
journ and otherwise regulate the course
of the hearing;

(8) Hold conferences for settlement,
simpliication of the issues or any other
proper purpose; and

(9) Take any other action authorized
by or consistent with the provisions of
this subpart pertaining to civil penalties
and permitted by law which may ex-

pedite the hearing or aid in the dlsposi- -
. tion ol an issue raised therem. - .
(¢) 'The OHMO official who issued the

notice of proposed violation, or his rep-
resentative, has the burden of providing
the facts alleged in the notice ol pro-
posed violation and may offer such rele~
vant information as may be necessary
to fully inform the presiding officer as to
the matter concerned.

(@) The respondent may appear and
be heard on his own behalf or through
counsesl of his choice. The respondent or
his counsel may offer relevant informa-
tion including testimony which he be-
lieves should be considered in defense
of the allegations or which may bear on
the penalty to be assessed and conduct
such cross-examinalion as may be re~
quirec. for a full disclosure of the facts.

§ 107.357 Presiding officer’s decision.

(a) After consideration of the evi-
dence of record, the presiding officer
may dismiss the notice of probable vio-
lation in whole or in part. If he does not
dismiss it in whole, he will issue and
serve on the respondent an order as-
sessing a civil penalty. The order will in-
clude a statement of findings and con-
clusicns as well as the reasons therefor
on all material issues of fact, law, and
discretion.

(b) If, within 20 days after service of
an order assessing a civil penalty, the re-
spopc‘ ent does not pay the civil penalty
or flle an appeal as provided in § 107.361

(a), the case may be referred to the A .
tormey QGeneral with a request that ¢
action to collect the penally be brough.

in the appropriate United States District
Court.

§ 107.359 Assessment considerations.

In assessing a civil penalty under
§3107.352 and 107.355, the assessment
is made only after considering:;

(1) The nature and circumstances of
the violation; :

(2) The extent and gravity of the vio-
lation;

(3) The degree of the respondent's
culpabilify; '

(4) The respondent's history of prior
offenses; )

(6) The respondent’s ability to pay;

(6) The effect on the respondent’s

* .abllity io continue In business: and

(7) Such other matters as justice may
Tequire. -

§107.361 Appeal.

(a) .A respondent aggrieved by a
presiding officer’s decision and order Is-
sued under §107.357 assessing a civil
penalty may file an appeal with the Di-
rector, MTB. The appeal must be filed
within 20 days of service of the presiding
officer’s order, .

(b) I the Director, MTB, affirms the |
assessment and the respondent does not
oy phe civil penalty within 20 days after
service of the Director's decision on ap-

- peal, the case may be referred to the At~

torney General with a request that ap: -
action to collect the penalty be broug’
in the appropriate United States Distr
Court..~ . R
CRIMINAL PENALTIES
§107.371  Criminal penaltics gencrally.

* Section 110(b): of the Act (49 US.

1809(b) Y provides a criminal penalty orc;:
fine of nct more than- $25,000 and im-
prisonment for not more than five years,
or both, for any person who willfully vi-

- Olates a provision of the Act or a regula-

tion issued under the Act,.
§ 107.373 Referral for proseéulion.‘

If an inspector or other empl
the OHMO becomes aware of zf) ;?g:;bﬁ
willful violation of the Act, this subchap-
ter or Subchapter C of this chapter for
which the OHMO exercises enforcement
responsibility, he reports it to the Office
of the Assistant General Counsel for Ma-
terials Transportation Law. If appropri-
ate, the Assistant General Counsel refers
the report to the Department of Justice
for criminal prosecution of the offender.,

Et}ectivu date: This amendment is ef-
fective on January 3, 1977,

(49 U.S.C. 1808-1811 and 49 CFR 1.53 (e) )

Issued in Washington, D.C., on
31, 1976. on August
James T. Cuntis, Jr.,

. Director,
Materials Transporlation Burequy.
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